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JATI{ES A. MCINTOSH, ESQ. -- NO. 2L94
JAI{ES A. McINTOSH & ASSOCfATES P.C.
A Utah Professional Larv Corporation
Attorneys for Plaintiffs
Suite t4, Intrade Building South
1399 South 700 East
Salt Lake CitY, Utah 84105
Telephone: (8011 487-7834

lht1 IN TTIE DISTRICT COURT FOR SALT LAKE

STATE OF TTTAH

COUNTYT

STANLEY B. DONHAI,I ANd ANNE M.
BONIIA.I{,

Plaintiffs

vs.

ROBERT L. MORGAN, Utah State
Engineer ' SALT LAKE COUNTY v:LTER
CONSEP.VAI(CY DISTRfCT' a
Political Subdivision of the
State o: Utah and a BodY Cor-
porate, and DRAPER fRRIGATION
COI':PANY, a Utah Corporation,

Defendants

COMPLAINT

Civil l1o.
C $bt-11''ir.

COUNT I

. l. The causes of action set forth in this Count are brought

pursuant to the provisions of sections 73-3-t4, 73-3-15 and other

provisions of Chapter 3, Title 73 Utah Code Annotated, 1953, ds

amended, together with other sections of the Utah Statutes'

2. On or about December, 1983, the Defendants salt Lake

County Water Conservancy Districtr. a Political Subdivision of the

State of Utah and a Body Corporate, hereinafter Districtt and Draper
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rrrigation Company, a utah corporation, hereinafter Draper, filed in
the office of the Defendant utah state Engineer that certain docu-
MCNI CNtitlEd APPLICATTON FOR PERMANENT CHANGE oF PoINT oF. DrvER-
SION, PLACE AND NATURE OF USE OF WATER, STATE oF UTAH, hereafter
Application. This Application was desS.gnated by the Defendant
F'obert L. Morgan, utah state Engineerr or by his predecessors in
officer ds Change Application Number 57_34LL (a13077).

3. The said Application had as attachments theretor €l

certain ADDENDUM, consisting of five pages, hereafter Addendum,

together rvith Exhibits ,,Ar, '3', " r'Cr, rDr r and ,,E. o

4. All of the said documents described in the preceding
paragraphs j-n this COUNT 1 are by reference incorporated herein and

made a part hereof.

5. The said Application was purportedly filed pursuant to
the provisions of s73-3-3 u.c.A., 1953r &s amended, and requested
the state Engineer to approve and authorize a change in certain
allegedly already vested water rights, said changes being to alter
and change (11 points of diversion, l2l nature of use of water, and

(3) place of use of certain water rights.
6. on or about August 10, 1994, the plaintiff, stanley B.

Bonham did timely file a protest pursuant to the provisions of
573-3-7 U.C.A. r 1953 r €ls amended, and also pursuant to other pro-
visions of the eaid State Statutes. This document will hereinafter
be referred to as Protest and is by reference incorporated herein
and made a part hereof.

7. In the said Protest, the Plaintiff Stanley B. Bonham



ProtestedtheawardofthesaidApplication,requestedbythe
District and Draper on the grouncls that the Application interfered

withexistingpropertyrightsbelongingtothesaidPlaintiff'that

the said Application would Prove detrimental to the public welfare'

that the said Application would unreasonably affect public recre-

ation or natural stream environment and vrould prove detrimental to

public welfare; together r'nth other reasons more fully and specif-

icallY set forth in said Protest'

S.Thereafter,ahearingwasheldintheofficesofthe

Defendant utah state Engineer on February 26, 1985' to consider the

merits of the Application and the Protest'

g.Atthesaidhearing,theProtestantStanleyB.Bonhamwas

present together with his counsel James A' Mclntosh' and his engi-

neerJackL.Del'lass.Duringthesaidhearing,thePlaintiffpro-

duced evidence both through himself, his engineer and his counsel to

demonstrate that the Plaintiffs' Property and the public welfare had

beendetrimentarryradverselyrandnegativelyaffectedbythe

conduct of the Defendants District and Draper in carrying out

certain plans and specifications and in the construction of certain

facilitiesasmorefullysetforthintheirApplication.Theextent
ofthedamagetothePlaintiffsIpropertyandtootherpublic
propertyandthedetrimenttothepublicwelfareissetoutmore

fulIy in cottNT 2 and the subsequent counts hereinafter in this

Complaint,whichCountsarebyreferencej.ncorporatedhereinand

made a Part hereof'

l0.AtthesaidhearingintheStateEngineer'sofficeon
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February 26, 1985, hereafter Hearing, the Pl-aintiff further denon-

strated that the Defendants Distrj-ct and Draper ln thcl"r Bald

Application were reguesting permission to change the natural flow of

vrater in certain natural tributaries in Sal t Lake Cottnt-y, were

requesting permission to divert watcr from on.r rt.rlilr-ttlrotl lt' ttll.'l ltnr,

to change open ditches to underground pipelines, to cltange point:n of

diversion, to build metering stations and overflow structures' and

to othenvise change the course, channel, and conveyance of water

fron the BeIl Canyon Reservoir to the District's vtater treatment

glant.Theextenttowhichthesechangeswouldbemadeismore
fullysetforthinthesaidApplication,AddendumandExhibits

thereto.

ll.TheApplicationreguestedperrnissiontoallowthesaid

Defendants to impact upon natural tributaries in salt Lake county

without cornplying with the Flood control Ordinances of salt Lake

county, and other provisions of the utah state statutes and without

obtaining the requisite pennit from the salt Lake county Department

of storm Drainage and Flood control, from the salt Lake county

public works Departrnent, and from other salt Lake county and state

of Utah offj.ces and agencies, and in fact the said Defendants have

not complied with the requirements of the said ordinances or stat-

utes'norobtainedthenecessaryperrnitsasrequiredtherein.
L2.FollowingthesaidHearing,theDefendantUtahState

Engineer, or his representatives made a cursory investigation of the

complaints and protests made by the Plaintiffs' but did not under-

take any indepth investigation, nor did the said Utah state Engineer



z v *r

r t'

.. r/L.Jrt:.j

-t :

rr I

conduct his ovrn independent engineering inspection and investigatlon

of the property in such a way as to determine whether the public

welfare srourd be adversely and negatively affected by the Apprica-

tion subnitted by the other Defendants. In this regard, the said

utah state Engineer never did investigate the specific comPlaints

made by Jack L. Del'lass as the said hearing, nor did the Defendant

engineer attempt to address any of the issues raised by the Plain-

tiffs at the said Hearing.

13. Section 73-3-8 U.C.A., 1953r ES amended in 1985 and also

as was in effect during the years 1983 and 1984, specifically

provides in Subsection (1) that the State Engineer must reject an

Application if it does not meet the reguirements of the said sec-

tion. The language nshall be rejected" is mandatory' unless the

said Defendant State Engineer finds that all of the conditions set

forth in the said subsection exists, the Engineer does not have the

discretion to aPProve the said Application'

14. Section 73-3-8 U.C.A., 1953, ds amended in 1985 provides

in part as follows:

Ifthestateengineer,becauseofinformationinhis

possession obtained either by his own investigation or

otherwise,hasreasontobelievethatanapplicationto

appropriate water will . . . unreasonably affect public

recreation or the natural stream environment, or wilI

prove detrimental to the public welfare, it is his duty to

withholdhisapprovalorrejectionoftheapplication

untilhehasinvestigatedthematter.Ifanapplication
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does not meet the r uirements of Qig-Sgglion it shall

be rejected. [emPhasis added]

15. In the inStant case, and as more fully set forth in couNT

3 and the follorving counts in this complaint, the state Engineer was

given sufficient information to know that the proposed Apprication

would prove detrimental to the public welfare an in fact had done so

substantially and adversely to the extent of tens of thousands of

dollars damages in 1983 and 1984, and would also unreasonably affect

public recreation or the natural stream environment for the reasons

set forth in the following Counts of this complaint' under these

circumstances, the Plaintiffs submit the Defendant state Engineer

had a duty to reject the Application'

L6. On or about December 26, t'985, the Defendant RoBERT L'

Ir{ORGAI{, Utah State Engineer issued that certain document entitled

},1E!IOP.ANDUM DECISION in the above-entitled matter ' hereinafter

Memorandum Decision. rn this said Memorandum Decision which con-

sists of just over two Pages, the Defendant State Engineer outlined

the background of the Application and the Protest and referred to

the hearing held on February 261 1985. With respect to that hear-

ing, the Memorandum Decision states in part as follows:

TheProtestantstatedthatasaresultoftheproject

construction,hispropertywasfloodedinlgS3andl9S4'

causing extensive property damage' and that the now-

conpletedprojectwasconstructedsuchthatfurther

floodingofhispropertycouldoccurinthefut,uredueto
projectmaintenance'orforothercausesattheoptionof
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the District. He further stated the Distrlct had not

obtained permits allowing them to discharge water fron

theirsystemrandthattheprojectasconstructedwas

detrimental to the public welfare'

LT.Notwithstandingthisstatementwhichclearlyshowsthe

statg Engineer htas ahtare of the evidence introduced at the hearing

and the grounds for the protest, the said state Engineer totally

omitted to deal vrith the subjects of either whether the "project as

constructed was detrimental to the public welfare" or whether the

District had obtained the necessary permits from the Salt Lake

county Flood control Department and other public agencies to entitle

them to build the structures and works contemplated by the Applica-

tion and to allow them to convey water through the said structures

and works.

ls.Plaintiffsaretheownersofrealpropertylocatedat

LAl41 Dirnple DeIl Road, which is within the close vicinity of

certain changes in diversion points set forth in the said Applica-

tion, and Plaintiffs have been adversely affected by the structures

and works done by the Defendants as more fully set forth in couNT 2

and the forrowing couNTs in this compraint. The praintiffsr proper-

ty has been substantially damaged because of the works installed by

the defendants pursuant to their anticipated approvar of the said

Application, and the Plaintiffs allege they witl be damaged repeat-

edly in the future if this Application is approved'

lg.InthesaidMemorandumDecision,theStateEngineer

stated in conclusion as follows:
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rt is, therefore, ordered and change Application
Number 57-3411 (at 3077) is hereby AppRovED subject to
prior rights.

This decision is subject to the provisions of section
73-3-L4, u-c.A. ' 1953, whi.ch provides for plenary review
by the filing of a civil act'on in the appropriate Dis-
trict court within sixty days from the date hereof.

DATED this 26th day of December, 1995.
Robert L. Morgan, p.E., State Engineer

20- section 73-3-!4, u.c.A., 1953 as amended provides that in
any case where a decision of the state Engineer is involved , aDy
person aggrieved by such decision rdy, within sixty days after
notice thereof, bring a civil hearing in the District court forprenary review thereof. The plaintiffs are aggrieved personse €rDd,
this couNT I' is being brought pursuant to this section of the state
statutes' The decision of the state Engi.neer is dated December 26,1985' and vras received b:, the praintiffs on or about January 3,
1986.

2r' section 73-3-15 of the utah statutes provides that the
hearing in the District court shall proceed as a trial de novo and
shall be tried to the court as other equitable actions. The plain-
tiffs are entitled to have a trial de novo in this court, where they
nray have the fulI opportunity to present all their evidence through
witnesses, exhibits, and other testimony to this court accor6ing to
the provisions in this section of the Statute.

22' The Plaintiffs allege the decision of the state Engineer

-8-



in the Irlemorandum Decision
and evidence submitted to
February 26, 19g5, and the
trary to the provisions of
the State Statutes.

*HEREFORE, the plaintiffs demand judgrnent against the Defen_dants in this couNT I to have this court review the decision of theutah state Engineer with respect to granting approval to this saidApplication Nurnber 57-341'r (a13077) and to determine that there hrasno basis to granti.ng said Application, and to enter an Order thatthe saj'd Application, as it is presently constituted be rejected forfailure to sat'sfy the provisions set forth in section 73-3-g of thestate statutes together vrith other provisions of the said statutes,and further to award the plaintiffs their costs of court, togetherwith such other relief as the court deems appropriate.

:_s erroneous, is contrary to the facts
the State Engineer at the Hearing on
decision of the State Engineer is con_
Section 73-3-9, and other provisions of

by reference allthe

COUNT 2

23. The plaintiffs reallege and incorporate
allegations in COUNT 1 into this COUNT 2.

24 ' prior to rgg2, the Defendant Draper v/as the or+rner ofcerta'n water rights more fulty set forth in the said Applicationdescribed in couNT r'r said water rights being acguired by Draper

::: ::::"^::::" ::",""", 
to wit, (1) Decree *342s, dated tsoz, in

i-"'"";';":",:voir and frrigation Companw a+ -1
riqration

-9-



Companv, (21 Diligence Clairn *47 (57_3411) , and (3) Certificate
|92rs $7-443) .

25 ' Prior to L982, the said Draper r,rras conveying the $/ater
pursuant to the said water rights from an area approximately at Bell
canyon Reservoir in salt Lake county, state of utah, to the Draper
vtater treatment plant, also located in salt Lake county, state of
utah' The water was being conveyed and diverted by means of dams
placed in the channels, headgates, ditches, and flumes connected
therewith' as well as other diversion works and appurtenant struc-
tures' all of which are hereafter sometimes jointly referred to as
Diversion structuresr ot simply structures. rn addition to the said
structures, Draper arso owned other facilities consisting of open
ditches and also underground pipelines, as well as easements and
other rights.

26. Since approximately 1969, the plaintiffs have been the
oltners of certain real property located at 1.0701 Dimple Derl Road,
in the city of sandy, county of salt Lake, state of utah, which rear
property consistj-ng of a home, barn and other improvennents thereon,
was located immediately to the west of and adjacent to the said open
ditches and other Diversion struetures described above.

27 - prior to the year 19g3, the praintiffs had not experi_
enced any water damage to their property because of Draper,s convey_
ance of the said waters in the said Dj.version structures, or other
Facilities.

28. On or about ltay 2g, Lggz, the Defendants Draper and
District entered into an agrreement whereby the District was going to

-10-



undertake the construction of a raw water collection system, hereaf_
ter system, which was to be an integrar part of the District,s
southeast Regional water Treatment plant. The said system contem-
plated utilizing Draper's open ditch facilities, and otherwj.se
creating additional structures and diversion works which wourd
enabre the District to purchase certain of Draperrs water rights andto convey water from Bell canyon Reservoir to the District's south-
east Regj.onal Water Treatment plant, hereinafter Water Treatment
Plant.

29' The l{ay 28, 7gB2 Agreement described in the next preced-
ing paragraph of this couNT 2 is by reference incorporatecr herein
and made a part hereof' This document sharr hereinafter be referred
to as First Agreement.

30' on or about April 6, I'gg3, the Defendants District andDraper amended the said First Agreement. This Amendment wirlhereinafter be referred to as Second Agreement, or Amendment. This
second Agreement is arso found as Exhibit ,B,, to the Addendum to theApplication described in COUNT 2 above, and is by reference incor_porated herein and made a part hereof.

31 ' The second Agreement contemprates certaj.n eonstruction
work to be done to develop the system and the water Treatment ptant.
The Defendants did undertake to construct the said system either bythemselves or by letting out contracts to certain other third part'
contractors hereafter Contractors.

32. fn the said Second Agreement, the District agreed topurchase certain water from Draper and arso to construct certain

-11-
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Diversion works as more fully described in the said second Agreementand the Exhibits attached thereto. The construetion activitiesconsisted of changing the points of diversion, the nature of use ofwaterr dDd the place of use' The construction work contempratedtaking water from one watershed area into another watershed area,and creating nerir underground pipelines where there were formerlyexisting open ditchesr dnd other substantial changes as more fulryset forth in said Second Agreement. 
- y-.s,

33' As olfners of the said water rights, thb : DefendantsDistrict and Draper had the obligation to contain all of the waterin the said water rights within their own System, and to ensure thatthe said water would not escape from their S)rstems and cause damageto dnrr adjoining property ovrners. The said Defendants further hadthe duty to adequately design the system so that the points ofdiversion and other structures wourd ensure that the water was keptand maintained within the Defendants r

arlowed to , , 
-gre'crilrlts' facilities, and would not beescape from the said facilities and flovr upon adjoiningproperty' The Defendants had the other duties more fully set forth

ff::rter 
in this couNr and the rorrowins couNrs of this com-

34. The said Defendants breached these dutiesr dnd during themonths of approximately April , uray, June and July of r9g3r drd arsothese same months and other months in J.gg1r dnd at other times, dida'lrow the h'ater in their facilities to escape and to be dischargedupon on the plaintiffs, propertyr all without the plaintiffs,knowledge' consentr pertnission or approvar, causing substantiar

-72-



damage to the plaintiffs r property, the exact amount of which is notknown at this timer but which wirl be known at the tirne of thetrial' and the said amounts wirl be given to the Defendants as soonas they become known.

35. The breach of the duties described in paragraph 33,constitutes negligence on the part of the said Defendants Districtand Draper.

36. As the soler direct and proximate cause of the saidnegrigence of the said Defendants, the ptaintiffs have had theirproperty damaged directly from the discharge of the said water ontotheir property in the years 1gg3 , 7gg4, and 1985, in an amount whichis not known at this time, but which will be known at the time ofthe trialr aDd the said amounts wirr be given to the Defendants assoon as they become known.

37 ' The said Defendants constructed as a part of theirSystem, a certain Diversion Structure consisting of a scre!,rgate,concrete spillrra1's, and an underground 36,, corrugated steel culvert,hereafter screwgate Facilities. The said screwgate Facilities werenegligently designed, and lrere negligently maintained, repaired andoperated in 1993, lgg4, and 19g5 as described above. During theseyears' the Defendants cl0sed down the screwgate Facilities, therebymaking it inpossible for the water in Defendants I facilities to bekept rvithin their ohrn Facir.ities and to be conveyed in a rargeunderground pipeline from the said screwgate Facirities to the waterTreatment plant. As a result of cl0sing down the screwgate Facil-ities I all the water in the Defendants r open ditches hras di.verted

-13-
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and discharged onto the plaintiffs' propertyr cousirrg !;ublrtantraldarnage to the praintiffs, groundr ,.Dd also to the Dirnple De'' Roadff::il.:" ffiJ:il;: 

"::o"..,".,,,", 
homer d'd causjns

3g' The plaintiffs allege the Apprication approved by the
state Engineer has not made an' changes in either the Defend6ng",systern or their screwgate Facilities, and the plaintiffs, propertywill be subject to repeated damage in the future because of the
l,l*'l::"il:..;-r;.1:"':"*'"' and operation or the saic,

39' This breach of duty of the part of said Defendants arsoconstitutes negrigence, and as the sole, direct and proximate causeof the said negligence the plaintiffs have been damaged in an arnountnot known at this time, but will be knovrn at the time of the triar,and will be given to the Defendants as soon as it becomes known.40 ' ?he Defendants had the capacity to keep their own hraterwithin their ornr facirities' however, neglected to de sor and duringthe years 19g3 and lgg4 did allow water to be discharged from theBell Canyon Reservoir through Defendants, facilities, even thoughthe Defendants knew or should have known the said discharge wouldcause damage to the plaintiffsf propertl/.
4r ' At the time the water hras first discharged on the plain_tiffs'property in f9g3r the plaintiffs tried to stop the Defendants

::: irrl 
"::'"" 

the t'ater' but were prevented bv the Derendants

42. After the first discharge

- 14-
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Plaintiffs told the Defendants that substantial and severe damages

were caused to their property, and reguested the Defendants to take

whatever action hras necessarv to prevent a recurrence of the said
damage. Notr,rithstanding this information being given to the Defen-

dants, the Defendants did again in 1984 continue to a1low water to
escaPe from their facilities and be discharged dorvn the plaintiffsl
property, causing substantial damage. The said water has been

further alrowed to escape during the year 1995, and will arso be

allowed to escape repeatedly in the future unless the Defendants are
enjoined from maintaining, repairing, and operating their facilities
in the manner they are novr doing.

43. The Defendants awarded

a! their facilities, and allowed

said construction work during the

the contract for the construction
the Contractor to undertake the

time of heaviest runoff in the
months of April, l'tay, June and.ruly, and at a time when the Defen-
dants knew or should have known of the potential and substantial
damage that would be done to the plaintiffs' property.

44- For the reasons set forth hereinabove, the conduct of the
Defendants has been not only negligent, bu.t has been willful and

wanton, has been done without any justification in law, a.nd has been

done maliciously, for which the Plaintiffs are entitled to punitive
damages in the amount of $25,000.

WHEREFoRE, the Plaintiffs demand judgrnent against the Defen-
dants and each of them jointly and severally on this couNT 2 as
follows:

1. For damages caused to the praintiffs' property during

-1 5-



1983' 1984 and 1985 in an amount unknown at this time, but will be

known at the time of the trial, and will be gj-ven to the Defendants

when known.

2. For an injunction enjoining the Defendants from maintain-
itg, repairing, or operating their facilities in a hray that will
damage the Plaintiffs' property in the future.

3. For $25r000 punitive damages.

4. For interest on all the above awards at the highest rate
allowed by law, both before and after Judgment.

5- Together with costs of court and such other relief as the
Court deems appropriate.

COUNT 3

45. The Plaintiffs incorporate by reference alr the a1le-
gations in qOUNTS I and 2 into this COUNT 3.

46. As a sole, direct, and proximate cause of the negligence
of the said Defendants District and Draper as set forth hereinabove

in COUNT 2, and particularly because of the repeated flooding
damages which the Plaintiffs are experiencing because of the unlaw-

ful discharge of the Defendants I water onto the Plaintiffs I proper-

ty, the Plaintiffs have in effeet had their property taken without
due process of law, and have had private property taken for public

PurPoses without the payment of just compensation as set forth in
Article L, Section 22 as vrell as other provisions of the Utah

Constitution, and also as set forth in the fifth Amendment to the

-L5-



United States Constitution aira the 14th Amendrnent thereto.
47. As a soLe, direct and proximate cause of the said taking

of the Plaintiffs I property, the Plaintiffs' property has decreased
in fair market value and the Plaintiffs have been damaged in an
amount not known at this time, but will be known at the time of the
tria1, and will be given to the Defendants as soon as it becomes
known.

vrHEREFoRn, the Plaintiffs demand judgrment against the Defen-
dants and each of them jointly and severally on this couNT 3 as
follows:

1- For damages caused to the plai_ntiffs' property during
1983' 1984 and 1985 in an amount unknovrn at this time, but will be
known at the time of the trial, and vrill be given to the Defendants
when known.

2- For damages to the praintiffsr property consisting of a
taking of the said property for pubric use without payment of just
compensation in an amount unknown at this time, but will be known at
the time of the trial, and will be given to the Defendants rshen
known.

3' For an injunction enjoining the Defendants from maintain-
itg, repairing, or operating their facilities in a way that will
damage the plaintiffs, property in the future.

4. Por $25rOO0 punitive damages.

5' Por interest on all the above awards at the highest rate
allowed by law, both before and after Judgment.

6' Together with costs of court and such other rerief as the

-L7-



Court deems aPProPriate.

cotNT 4

48. The Plaintiffs incorporate by reference all the alle-

gations in @!, ?, and I above into this COUNT 4.

49. By creating the Diversion Structures, Water Collection

System, and other Pacilities described in COUNT 2, the Defendants

had a duty not to create a nuisance on their property which would

interfere vrith the rights of the Plaintiffs to have the peaceable

possession, use and enjoyment of their property without undue

interference by the Defendants. 
^ 

'

50. The structures and facilities constructed by the Defen-

dants did constitute a nuisance in fact which created an unreason-

able interference with the right of the Plaintiffs to occupy and

enjoy their propertlz.

51. As a sole, direct and Proximate

nuisance, the Plaintiffs have been damaged as

result of the said

set forth in COITNT 2

above.

W-HEREFORE,

dants and each

follows:

the Plaintif f s demand Judgrment against

of them jointly and severally on this

the Defen-

COUNT 4 as

l. For damages caused to the Plaintiffsl

1993, 1984 and 1985 in an amount unknown at this

known at the time of the trial, and will be given

when known.

property during

time, but will be

to the Defendants

- 18-



2. For damages to the Plaintiffsr property consisting of a

taking of the said property for public use without payment of just
comPensation in an amount unknown at this tj-me, but will be known at
the time of the trial, and will be given to the Defendants vrhen

known.

3. For an injunction enjoining the Defendants from maintain-
ing, repairing, or operating their facilities in a $/ay that vrill
damage the Plaintiffsr property in the future.

4. For 9251000 punitive damages.

5. For interest on all the above awards at the highest rate
I

allowed by law, both before and after Judgment.

6. Together with costs of court and such other relief as the
Court deems appropriate.

COUNT 5

52- The Plaintiffs incorporate all the allegations in CSUNTS

1, 2, l, and 4 into this COUNT 5 by reference.

53. The Plaintiffs as olrners of the private property de-
scribed in COttNT 2 have the right to be free from any trespass by

the said Defendants, and the Defendants have a corresponding duty
not to trespass upon the property of the Plaintiffs without their
consent and approval.

54. By allowing their waters to escape from their Collection
System and Diversion Structures and to be discharged on the plain-
tiffs property, without the Plaintiffsr prior knowledge, eonsentr oE

,.:

,i. I

li
irl'q"
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p"t*iu=ion, the Defendants District and Draper did trespass upon the

said Plaintiffsr property. = -

55. As a eole, direct and proximate cause

pass, the Plaintiffs have been darnaged as set
above.

of the said tres-
forth in COUNT 2

WHEREFORE' the Plaintiffs demand Judgment against the Defen-

dants and each of them jointty and severally on this COUNT 5 as

fol.Iows:

1- For damages caused to the Plaintiffs' property during
1983, 7984 and 1985 in an amount unknovrn at this time, but will be

known at the time of the trial, and will be given to the Defendants
when known.

2. For damages to the Plaintiffsr property consisting of a

taking of the said property for public use without palnnent of just
compensation in an amount unknown at this time, but wilt be known at
the time of the trial, and will be given to the Defendants when

known.

3. For an injunction enjoining the Defendants from maintain-
ing, repairing, or operating their facirities in a way that will
damage the Plaintiffsr property in the future.

4. For $251000 punitive damages.

5. For interest on all the above awards at the highest rate
allowed by law, both before and after Judgment.

6- Together with costs of court and such other relief as the
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couit deems appropriate.

PLATNTTFFS' ADDIE€S:

10741 DimPle DelI Road
Sandy, Utah 84092

JAIT{ES A. MCINTOSH & ASSOCIATES P.C.
t-

e fe+/dd
AII{ES A. MCINTOSH

Attorney for Plaintiffs
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